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I. INTRODUCTION

1. In this Report and Order we adopt regulations to establish
the times of day during which indecent programming may not be
broadcast on radio and television stations. We take this action
pursuant to Section 16(a) of the Public Telecommunications Act of
1992, which states:



The Federal Communications Commission shall promulgate
regulations to prohibit the broadcasting of indecent
programming--

(1) between 6 a.m. and 10 p.m. on any day by any
pUblic radio station or public television station
that goes off the air at or before 12 midnight;
and

(2) between 6 a.m. and 12 midnight on any day
for any radio or television broadcast station not
described in paragraph (1).1

The regulations required under this provision IIshall become final
not later than 180 days aft~r the date of enactment of this Act,"
i.e., by February 22, 1993.

2. On October 5, 1992, we released a Notice of Proposed Rule
Making,3 which invited interested parties to comment on proposed
rules drafted in accordance with Section 16(a) and 18 U.S.C. §
1464, the principal statute governing obscene and indecent
broadcasts. We also asked commenters to update the record in
connection with the presence of children in the viewing and
listening audience as it relates to the government's interest in
restricting the broadcasting of indecent material.

3. By this Repoit and Order, Section 73.3999 of the Commission's
Rules is amended to: (a) prohibit obscene broadcasts at all
times; (b) prohibit the broadcast of indecent material betwe~n

the hours of 6 a.m. and 10 p.m. on pUblic broadcast stations
that go off the air at or before 12 midnight; and (c) prohibit
the broadcast of indecent programming on all other broadcast
stations between 6 a.m. and 12 midnight.

1 Public Telecommunications Act of 1992, Pub. L. No. 102-356,
§ 16 (a), 106 Stat. 949, 954 (1992) (IISection 16 (a) "), enacted
August 26, 1992.

2 rd.

3 7 FCC Rcd 6464 (1992) (IINotice ll ).

4 See Appendix A.

5 For purposes of implementing Section 16(a), we define "public
broadcast station" as it is defined in Section 397(6) of the
Communications Act of 1934, as amended, 47 U.S.C.§ 397(6).
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I I • BACKGROUND

4. The history of regulation of broadcast indecency has been s[t
forth many times in recent years and need not be detailed here.
For present purposes, it is sufficient to note that, although the
Supreme Court h~s ~Pgeld the Commission's authority to regulate
broadcast indecency, some aspects of our enforcement program
have been under challinge since 1987 when we broadened our
enforcement policies. On review of that action, the D.C.
Circuit in Action for Children's Television v. FCC ("ACT I") ,9
upheld our use of a generic definition of indecencylO and
affirmed our warning in one case that involved the daytime
broadcast of indecent material. However, the court remanded the
case insofar as we had taken action against evening broadcasts
aired after 10 p.m. The court directed us to conduct a "full and
fair hearing" to determine fhe times of day when indecent
material may be broadcast. 1

5. Before we could act on the ACT I remand, Congress directed us
to enforce the statutory restriction on broadcast indecency on a
24-hour per day basis. Shortly thereafter, we adopted a new rule
establishing a 24-hour enforcement program. 12 That enforcement
program never went into effect, however, because the court stayed
and later vacated it in ACT II.13~

6. while the ACT II case was pending before the court, and in
light of a supreme Court decision regarding "dial-a-porn"

6 See,~, Action for Children's Television v. FCC, 932 F.2d
1504, 1506-07 (D.C. Cir. 1991), cert. denied, 112 S.Ct 1282
(1992 ) ( "ACT I I ") .

7 FCC v. Pacifica Foundation, 438 U.S. 726 (1978) ("Pacifica").

8 See Infinity Broadcasting Corp. of Pa. (WYSP(FM», 2 FCC Rcd
2705 (1987) iPacifica Radio (KPFK-FM), 2 FCC Rcd 2698 (1987) i and
The Regents of the University of California (KCSB.-FM), 2 FCC Rcd
2703 (1987), on recon. sub nom. Infinity Broadcasting Corp. of
Pa., 3 FCC Rcd 930 (1987) ("Infinity Reconsideration").

9 852 F.2d 13.32 (D.C. Cir. 1988).

10 The Commission defines broadcast indecency as language or
material that, in context, depicts or describes, in terms
patently offensive as measured by contemporary community
standards for the broadcast medium, sexual or excretory
activities or organs.

11 Id. at 1344.

12 See Order, 4 FCC Rcd 457 (1988).

13 932 F.2d 1504.
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services,14 we asked to have the case remanded to .conduct further
proceedings on the constitutionality of 24-hour broadcast
indecency enforcement. Upon remand, we commenced a comprehensive
proceeding seeking comment on many of the issues raised earlier
by the court in ACT I, such as: (a) the definition of "children"
for determining what age group is relevant in regulating
broadcast indecency; (b) children's access to broadcast media and
their actual listening and viewing habits to assess the risk of
exposure to indecent material; (c) alternatives to 24-hour
enforcement, such as channeling, program ratings, warnings, and
broadcast technologies that could restrict children's access; and
(d) t~e avtjlability of non-broadcast alternatives for indecent

materJ.als.

7. After receiving over 92,500 formal and informal submissions,
we issued a report concluding that a 24-hour enforcement program
appeared to be the most narrowly tailored means of effectively
promoting the government's compelling interest in protecting
children from broadcast indecency because, inter alia, there is a
reasonable risk that a significant number of children ire in the
broadcast audience· at all times of the day and night. l

8. In May 1991, without directly addressing our findings in the
1990 Report, the D.C. Circuit in ACT II invalidated the 24-houf
enforcement program as inconsistent with the holding in ACT I. 7
The court directed the Commission to "redetermin[e], after a full
and fair hearing, ... the times at which indecent material may
be broadcast," and to "carefully review and address the concerns
... raised in ACT I: among them, the appropriate definitions
of 'children' and 'reasonable risk' for channeling purposes, the
paucity of station- or program-specific audience data expressed
as a percentage of the relevant age group population, and the
scope of the ~overnment's interest in regulating indecent
broadcasts. ,,1 In 'response to the court's action striking down
the 24-hour stat¥fe, Congress enacted the legislation we
implement today. In the discussion that follows, we respond to

14 In SableComrounications of Cal., Inc. v. FCC, 492 U.S. 115
(1989), the Court upheld a complete ban on obscene telephone

messages, but invalidated a statutory prohibition on indecent
messages.

15 Notice of Inquiry in MM Docket No. 89-494, 4 FCC Rcd 8358
(1989) ("1989 NOI").

16 Enforcement of Prohibitions Against Broadcast Indecency in 18
U.S.C. § 1464, 5 FCC Rcd 5297 (1990) ("1990 Report").

17 ACT II, 932 F.2d at 1508-09.

18 Id. at 1510 (citing ACT I, 852 F.2d at 1341-44).

19 See 138 Congo Rec. S7308 (June 2, 1992) (statement of Sen.
Byrd) .
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the issues which have been identified by the ~ommenters and the
courts that are relevant to this proceeding. 2

III. DISCUSSION

A. Regulation of Broadcast Indecency

9. Several parties in this proceeding have argued that the scope
of the government's interest in regulating broadcast indecency is
very narrow, that we have yet to justify our classification of
lIchildren ll as those age 17 years and under, and that there is no
evidence demonstrating that indecent broadcasts harm children.
We will address each of these related issues in turn.

1. Scope of the Interest

10. The overriding interest underlying Section 16(a) is the
government's compelling interest in protecting children (defined
as minors; ages 17 and under) from the harm of exposure to
indecent broadcast materials. This interest is not, as some
parties have suggested, restricted to ensuring that parents have
an opportunity to supervise their children's listening and
viewing of over-the-air broadcasts, ifgardless of whether parents
choose to exercise that supervision. Rather, it encompasses
the government's independent interest in ensuring the well being
of minors. This view finds support. in both the legislation and
the case law pertaining to broadcast indecency.

11. First, there is no suggestion in the language of Section
16(a) that Congress intended merely to foster parents' ability to
supervise their children in enacting the new safe harbor. 22

Indeed, the legislative history of Section 16(a) identifies a
broader objective. For example, the provision's sponsor, with no
mention of parents' ability or opportunity to supervise their
children, expressed concern about the powerful influence of

20 Parties filing comments in this proceeding (and the
references to them used herein) are listed in Appendix B.
Morality in Media filed comments after the deadlines established
in the Notice. We will treat its comments as a permissible ex
parte presentation; See 47 C.F.R. § 1.1206.

21 See Broadcasters Comments at 11; Infinity Comments at 2
(citing ACT I, 852 F.2d at 1343); see also 1990 Report, 5 FCC Rcd
at 5299, 5310 n. 16, and comments cited therein.

22 The commenters opposed to the new broadcasting channeling
program also focus on the different statutes through which
Congress has regulated access to cable indecency and lIdial-a
porn" telephone messages to argue that Congress is only concerned
about affording parents an opportunity to supervise children" S

access to indecent material. To the extent that other statutes
are relevant, they do not support this narrower interpretation.
While facilitating parental supervision may have been chosen by
Congress as one means of regulating indecency for those other
media, this surely does not indicate that the overall
governmental interest in protecting children has been reduced.
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broadcasting on the public "particularly on our children" and
that "the behavior of these children in the years ahead will
reflect the behavior and standards to which television has
exposed them in their most vulnerable and malleable years. ,,23
Another proponent of the measure stated even more directly that
"parental supervision is not a cure-all" and that "[p]arents
deserve and need tgf added protection for children which this
amendment offers." .

12. Second, the government's independent interest in protecting
children from indecent material has been specifically recognized
by the ,Supreme Court. In Pacifica, the Court reaffirmed its
holding in Ginsberg v. New York that the government's two-fold
interest "in the 'well-being of its youth' and in supporting
'parents' claim to authority in their own household' justified
regulation of otherwise protected expression. ,,25 More recently,
in Sable, the Court reiterated that "there is a compelling
interest in protecting the physical and psychological well-being
of minors. This interest extends to shielding minors from the
influence of literature that is not obscene by adult
standards. ,,26

13. In addition, as noted in our 1990 Report, we have focused
not only on the government's interest in helping parents
supervise their children's use of the broadcast media but also on
the government's independent.interest in.~fotecting children as a
basis for regulating broadcast indecency. We cited specific
data in the 1990 Report that showed that the "opportunity for
supervision" is not sufficient. We concluded that· the
pervasiveness and accessibility of the broadcast media, coupled
with the lack of effective control mech~risms, make effective
parental supervision nearly impossible.

14. Finally, we note that the government's interest is even
broader than protecting children. In Pacifica, the Supreme
Court's first stated rationale for upholding the Commission'S
indecency action was the right of all members of the public to be
free of indecent material in the privacy of their homes. The

23 138 Congo Rec. S7308 (June 2, 1992) (statement of Sen. Byrd).

24 Id. at S7309 (statement of Sen. Helms) (supporting amendment
"to prot.ect our children from indecent programs on radio and
television .... ").

25 Pqcifica, 438 U.S. at 749 (quoting Ginsberg, 390 U.S. 629
(1968)) .

26 Sable Communications v. FCC, 492 U.S. at 126 (citing Ginsberg
v.New York and New York v. Ferber, 458 U.S. 747, 756-57 (1982)).
~.~ ACT I, 853 F.2d at 1343 n. 18 (quoting New York v.
Ferber and Globe Newspaper Co. v. Superior Court, 457 U.S. 596,
607 (1982)).

27 1990 Report, 5 FCC Rcd at 5300.

28 Id. at 5305.
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Court found that "the broadcast media have established a uniquely
penrasive presence in the lives of all Americans. Pateqtly
offensive, indecent material presented over the airwave~

confronts the citizen, not only in public, but also in the
privacy of the home, where the individual's right to be left
alone plaiYtY outweighs the First Amendment rights of an
intruder. " In Sable, the Supreme Court again referred, to this
residential privacy interest, noting the "unique" attributes of
broadcasting, .L.sL.., that it "can in~rude on the privacy of the
home without prior warning as to program content." 0

2. Definition of "Children"

15. Closely related to the scope of the compelling int~rest in
protecting children is the definition of the age group 9f
children broadcast indecency regulation serves to protect.
Although we addressed this issue in the 1990 Report, so~e of the
commenters in this proceeding continue to challenge our'
conclusion that children 17 and under are properly within the
ambit of the government's interest in restricting access to
indecent material. 31 As we explained in the 1990 Report, based
on plther federal and state statutes dealing with indecent
materials, as well as several Supreme Court decisions recognizing
the compelling government interest in controlling the
availability of indecent material to minors, Congress and the
Commission have appropriately sought to protect children age 17
and under. 32-

16. None of the parties in this proceeding has refuted'this
justification and they present no evidence to counter the
findings made in the 1990 Report that 17 and under is the
relevant age group for channeling purposes. Moreover, the
sponsor of Section 16(a) on the Senate floor cited approving~y

the 17 ~¥d under age group along with findings in the 1990 .
Report. Accordingly, we understand Congress to have relied on
this definition of children in establishing the current.
channeling regulation. We see no reason to alter our position at
this time.

3 • Harm to Chi Idre.n

17. Commenters in t.his proceediIl~ have again attacked ;the
underlying rationale fqr' r~strict1ng broadcast indecency on the

29 438 U.S. 726, 748 (citing Rpwan v. Post Office Dept'., 397
U.S. 728 (1970»; ide at 759''-60 (POwell, J., concurring).

30 492 U.S. at 127. ~~ 1990 R~port, 5 FCC Rcd at 5300,
where we concluded that preserving the privacy of the home
provides an alternative basis for upholding the constitutionality
of restrictions on indecent broadcasting.

31 See Broadcasters Comments at 17; Pacifica Comments at 5.

32 1990 Report, 5 FCC Rcd at 5301.

33 138 Congo Rec. S7308 (June 2, 1992) (statement of Sen. Byrd) .
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ground that Yf evidence eXI;,;ts that such programming is harmful
to children However, as we noted in our 1~90 Report, it is
well established that harm to children from jlPosure to such
material may be presumed as a matter of law.

18. Moreover, in connection with Section 16(a}, one of the
amendment's sponsors includ'E~d in the· record several excerpts from
studies on the negative effects ~, television on young viewers'
sexual development and behavior. In proscribing the
dissemination of indecent material to minors, congr~rs has
considered testimony that cites its harmful effects and has
responded not only with statutes restricting indecent
broadcasting, but with the passage of other statutes that limit
the availability of indeceYf material to minors through cable
television and telephones. Under these circumstances, we find
no merit in the challengers' arguments regarding harm.

B. The Channellng Approaoh

19. We analyze below the channeling enforcement program required
by Section 16(a) in light of the concerns raised by the D.C.
Circuit in ACT I and ACT II. We conclude that the channeling
program we implement by th;is Report ang Order properly
accommodates the various interests of broadcasters, adults and
parents. It is a narrowly tailored means of aChieving the
government's compelling objective of protecting children from
exposure to indecent broadcast programming, and thus, in our
view, comports with the First Amendment.

34 Broadcasters Comments at 14-15.

35 5 FCC Rcd at 5300 (citing Pacifica, 438 U.S. at 757-58
(Powell, J., concurring) and Ginsberg v. New York, 390 U.S. at
641-43}j accord Sable, 492 U.S. at 126-27.

36 See 138 Congo Rec. at S7309-10 (June 2, 1992) (statement of
Sen. Helms), and studies cited therein.

37 ~ Telephone Decency Act of 1987, Hearing Before the
Subcommittee on Telecommunications and Finance ot the U.S. House
of Representatives Committee on Energy and Commerce, 100th Cong.,
1st Sess. (Serial No. 100-99, Sept. 30, 1987) at pp. 22-26, 27,
63-64, 96-97; Cable-Porn and Dial-A-Porn Control Act, Hearing
Before the Subcommittee on Criminal Law of the United States
Senate Committee on the Judiciary, 99th Cong., 1st Sess. (July
31, 1985, Serial No. J-99-46) at pp. 103, 135-138.

38 ~,~, Cable Television Consumer Protection and
Competition Act of 1992, Pub. L. No. 102-385, § 10, 106 Stat.
1486 (1992), 47 U.S.C. § 532 (j) (directing the Commission "to
promulgate regulations designed to limit the access of children
to indecent programming" on cable television leased access
channels); Pub. L. No. 101-166, title V, § 521, 103 Stat. 1192
1193, (1989) 47 U.S.C. § 223(b) (2) (prohibiting providers of
indecent telephone communications for commercial purposes from
making their services available to persons under age 18).

- 8 -



1. Children in the Broadcast Audience

20. In the ACT I and ACT II decisions, the D.C. Circuit
indicated its concern that any channeling program regarding
broadcast indecency be guided by an assessment of when there is a
reasonable risk that children are in the audience. In our ,lliQ
Report on broadcast indecency, we examined data that showed that
there is a reasonable risk that significant numbers of children
ages 17 and under listen to fadio and view television at all
times of the day and night. 3 In enacting Section 16(a),
Congress relied on the findings of the 1990 Report. 40 We now
have reexamined the data gathered in MM Docket No. 89-494, as
well as additional data supplied by commenters in this rulemaking
proceeding, on the presence of children in the viewing and
listening audience. We find that our earlier conclusion remains
true. And certainly, there is thus a reasonable risk that
significant numbers of children ages 17 and under listen to the
radio and view television during the enforcement period between
the hours of 6 a.m. and 12 midnight.

a. Television

21. The record gathered in MM Docket No. 89-494 confirmed that
broadcast television is very accessible to children. We found in
MMDocket No. 89-494 that children have access to broadcast
television in virtually every household, over 63% of homes have
more than one television set, and ~etween 25% and 50% of children
have a set for their personal use. 1 As would be expected, most
of children's television viewing occurs during the prime time
hours of 8 p.m. to 11 p.m. (7 to 11 p.m. on Sundays) -- between
21% an~ 28% of children's weekly viewing occurs during these
hours. 2 Also, a considerable amount of children's total
television viewing time takes place after prime time -- between
3% (for ages 2 to 5) and 8% (for ages 12 to 17) ~f children's
weekly viewing occurs between 11 p.m. and 1 a.m.

22. In addition, the record revealed that there is a reasonable
risk that a substantial number of children are in the television
audience during the enforcement period specified in Section
16(a), and beyond. Several commenters in MM Docket No. 89-494
submitted data which showed that, in five metropolitan areas, the

39 5 FCC Rcd at 5301-06.

40 See 138 Congo Rec. S7308 (June 2, 1992) (statement of Sen.
Byrd) (quoting findings in 1990 Report); iQ. at S7309-7322
(statement of Sen. Helms) (quoting findings of 1990 Report and
placing 1990 Report into legislative record).

41 1990 Report, 5 FCC Rcd at 5302; 1989 NOI, 4 FCC Rcd at 8361.
See also 38 Congo Rec. at S7309 (statement of Sen. Helms) (citing
1989 NOI).

42 1989 NOI, 4 FCC Rcd at 8373, Appendix B.

43 1990 Report, 5 FCC Rcd at 5303; 1989 NOI,4 FCC Rcd at 8373,
Appendix B.
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number of children in the viewing audience in the late evening
was substantial. For example, in New York City, over 360,000
teens (ages 12 through 17) (24% of all teens) and almost 145,000
younger children (ages 2 through 11) (6% of the total population
of younger children) watched felevision from 11 p.m. to 11:30
p.m., Monday through Friday.4 On Friday and Saturday nights in
New York, over 345,000 teens (23%) and over 95,000 youi~er

children (4%) were watching from 11 p.m. to 11:30 p.m. Salem
also provided late-night viewing data for the Washington, D.C.,
Chicago, Des Moines, and Los Angeles markets, for different
months in 1989 and averaged the data for the five markets and
projected the nat!~nal television audience for various post-11
p.m. time frames. For the 11 to 11:30 time period, Salem
projected that nationally 21.2%' of children ages 12 to 17 (a
total of 4,293,848 teens) were watching television. From 11:30
p.m. to 1 a.m. Salem projected that the national average was
3,078,608 teens (15.2%). Salem's data were cited in support ~f

Section 16(a) and included as part of the legislative record. 7

23. In this rulemaking proceeding, Bonneville International
Corporation submitted updated television ratings data in the two
markets in Whtfh it operates television stations (Salt Lake City
and Seattle) . According to Bonneville's data for Salt Lake
City, an average of almost 28,000 children ages 2 through 17 are
watching network-affiliated ielevision stations from 6 a.m. to 10
a.m., Monday through Friday; 9 from 10 p.m. to 1 a.m. an average
of 16,800 children are watching; from 10 p.m. to 12 midnight, the
audience contains approximately 24,000 children; and from 11 p.m.
to 12 midnight there still are at least 10,000 children viewing
broadcast television on week nights and 14,000 on Saturday
nights. 50 In the Seattle market, an average of 102,200 children
are watching br~fdcast ~elevision from 6 a.m. to 8 a.m., Monday
th~ough Friday; from 10 p.m. to 12 midnight, an average of
33,000 children are in the television audience; approximately
69,000 are watching at 10:30 p.m.; and Monday through Friday, at
least 10,000 children are in the audience at 11:30 p.m., but on
Saturdays, 70,000 children are watching broadcast television at

44 Salem Communications Corp. Reply Comments in MM Docket No.
89-494 at 64 (April 19, 1990) ("Salem Reply"), reprinted in 138
Congo Rec. S7320-22 (June 2, 1992).

45 Salem Reply at 64.

46 ~. at 62-65 (citing Arbitron Television Market Reports for
the five markets) .

47 ~ 138 Congo Rec. at S7320-22.

48 Bonneville Comments at 6-7 and Exhibits 9-10 (citing Nielson
data) .

49 Id. at Exhibit 9, p. 1.

50 Xd. at Exhibit 9, p. 2.

51 ~. at Exhibit 10, p. 1.
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11:30 p.m. 52 These data show a significant child presence in the
television audience during the late evening and early morning
hours for these particular markets. This showing, as a sample of
children's television viewing patterns in all U.S. markets,
supports our conclusion in the 1990 Report that significant
numbers of children are likely to be watching television at all
hours, especially from 6 a.m. to 12 midnight. No parties have
attempted to directly refute these data or our conclusion.

b. Radio

24. As we determined in the 1990 Report, radio is even more
accessible to children than tel~vision with each household having
an average of over five radios. 3 Studies cited in MM Docket No.
89-494 also revealed that 65% of children ages 6 ~~ 12 have their
own radio and 35% have their own headphone radio. A child's
opportunity for unsupervised access to radio was further
demonstrated by a study which showed that 80% of the children
sampled had a radio in their own bedroom (74% of children in
kindergarten through 6th grades, and 88% in 7th through 12th
grades) .55 The record in MM Docket No. 89-494 also showed that
almost 78% of persons age 12 and over listen to radio for a
minimum of five minutes daily, and 96% listen for at least five
minutes weekly. Over 83% of all teenagers listen t~6radio at
least once a day and over 99% at least once a week.

25. The record in MM Docket No. 89-494 indicated that a
significant number of children were in the radio listening
audience at all times of the day and night, with a national
average quarter-hour audience of 2,437,000 children ages 12
through 17 listening to the radio between 6 a.m. and 12 midnight
(representing 12.0% of the total estimated teen population of
20,254,000) and 716,000 teens (3.5%) listening after midnight. 57

From 7 p.m. to 12 midnight, there was an average quarter-hour
audience of 2,677,000 children (13.2%). The average one day
"cume" (the estimated number of different persons who listen to
radio for a minimum of five minutes within the specified time
frame) from 7 p.m. to 12 midnight was 9,244,000 (45.6%). That

52 Id. at Exhibit 10, p. 2.

53 1990 Report, 5 FCC Rcd at 5302. See 1989 NOI, 4 FCC Rcd at
8361, cited in 138 Congo Rec. at S7309.

54 1989 NOI, 4 FCC Rcd at 8361.

55 Id.

56 Id.; see 138 Congo Rec. at S7309.

57 1990 Report, 5 FCC Rcd at 5302; 1989 NOI, 4 FCC Rcd at 8375,
Appendix B, Table 4 (citing RADAR 38, Fall 1988, Vol. 1 at 1).
While listening data for children ages 12 to 17 were available,
there was little quantitative information about the radio
listening habits of children under 12 years of age. The radio
ratings data for teens for the different dayparts from 6 a.m. to
12 midnight are set forth in Appendix C hereto.
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is, during the 7 p.m. to 12 midnight time-frame on any. given day,
over 9.2 .million different children ages 12 to 17 in the United
States listened to the radio for at least five minutes.· Even
af.ter midnight, the.average .one dg-lcumeshowed that 3,533,000
teens (17%) were in the audience. . In the ,morning hours, from.6
a.m. to 10 a..m., 2,442,000 children (12.1%) were listening to
radio during the "average quarter-hour, and over 10 million
children (50~3%)were in the audience for at least five
minutes. 59

26. Conunenters in MM Docket No. 89-494 confirmed that a
subs.tantial poriion "of children ages 12 through 17 are in the
radio audience~ 0 For. example, Salem submitted a radio study for
Bakersfield, California which showed that 28% of children ages 12
to 17 in that market listen to radio between midnight and 6
a.ffi. 61 Other conunenters provided radio ratings data in va.rious
markets confirming that large numbers, of 12 to 17 ¥ear olds
listen to radio at all times of the day and night. 2

27. In t;.hisrulemaking proceeding, no parties have attempted to
contradict these data or findings with fegard to the presence of
children in the nation's radio markets. 3 Bonneville has
submitted updated radio audience data for the eight markets in
which it operates radio stations showing that significant numbers
of children (ages 12 through 17) are present in the radio
audience late at night and early in the morning for all
markets. 64 For example, in New York, 667,100 teenage children
are listening from 10 V.m. to 1 a.m. and 530,400 are listening
from 5 a.m. to 8 a.m. 65 At the low end of the scale, in Salt
Lake City, 107,600 teenage children are in the radio audience
from 10 p.m. to 1 a.m. and there are 98,900 teens listening from

58 See Appendix C.

59 rd.

60 1990 Report,S FCC Rcd at 5302.

61 Salem Reply at Exhibit 1.

62 See,~, Bonneville International Corporation Conunents in
MM Docket No. 89-494 at 6-7; National Religious Broadcasters
Reply Conunents in MM Docket No. 89-494 at Exhibit 2.

63 However, a number of parties in MM Docket No. 89-494, in this
proceeding and in several indecency enforcement proceedings take
issue with our focus on market-wide data, contending that we
should look instead to station-specific, program-specific or
format-specific audience measurements. This issue is addressed
infra, , 38.

64 Bonneville Conunents at 5-6 and Exhibits 1-8. Bonneville
relied on Arbitron market and station data (spring and sununer
1992) for Chicago, Kansas City, Los Angeles, New York, Phoenix,
Salt Lake City, San Francisco, and Seattle.

65 Id. at 5 and Exhibit 4.
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5 a.m. to 8 a.m. 66 This new data confirm our previous findings
that, even in the fringe hours of the late evening and early
morning, ~ substantial number of children are in the listening
audience. 7

2 • Accommodating Other Interests

28. We believe that a 12 midnight to 6 a.m. safe harbor time
period reasonably balances the compelling interest of protecting
children from exposure to indecent broadcast material at all
times against the interests of broadcasters and adults. As
explained below, this channeling approach is carefully tailored
to "afford broadcasters clear notice of reasonably determined
times at which indecent material safely may be aired" and does
not lIintrud[~J excessively upon the licensee's range of
discretion. II In addition, although it limits the times of day
during which adults wishing to view or listen to indecent
material on broadcast television or radio may gain access to such
material, the safe harbor regulation does not reduce the adult
population to seeing or hearing only what is fit for children. 69
Furthermore, the statyte facilitates the supervision of children
by their own parents. 0

a. Broadcasters

29. Licensee Discretion. Broadcasters are opposed to the 12
midnight to 6 a.m. safe harbor because they say it effectively
deprives ~foadcasters their freedom to present "indecent
programs. They claim that since most listeners and viewers are

66 Id. at Exhibit 6.

67 Pacifica submitted a study which finds that children
generally use radio differently than adults and only gradually
learn to use radio as a medium. Pacifica Comments .at 6-7 and
Attachment A. Nothing in this study would cause us to reach a
different result here. Comparing how different age groups listen
to the radio generally, or to stations with specific formats,
does not disprove the fact that there are substantial numbers of
children in the listening audience. Even if more adults listen
to commercial or pUblic radio, the available evidence shows that
children make up a substantial portion of the radio audience.
Moreover, despite commenters' challenge, there is no evidence
that public stations are inaccessible to children who scan the
radio dial, rapidly tuning (or "grazing") through the entire
range of channels.

68 ACT I, 852 F.2d at 1343, 1344.

69 See Sable, 492 U.S. at 126-27 (citing Butler v. Michigan, 352
U.S. 380, 383 (1957)).

70 See ACT I, 852 F.2d at 1343.

71 Broadcasters Comments at 8-9.
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asleep between 12 midnight and 6 a.m.,'2 quality dramatic or
satiric programs on mature·themes ,would no longer be economically
justifiable if they could be presented only to the small
midnight-to-6 a.m. audience. ,·These commenters also believe that
broadcasters will.be .precluded from presenting timfty news
material if it contains 'possibly indecent material and renew a
request to make news and pU~jic affairs programs entirely exempt
from indecency enforcement. Pacifica believes that our
enforcement policy should be modified to take into account. a
broadcaster's good faith judgment and to exclfde "meritorious
programs" from indecency enforcement action.'

30. We do not believe that expanding our indecency enforcement
to 12 midnight will foreclose all indecent programming or

'infringe upon a licensee's discretion to present timely news
stories or meritorious programming. The commenters' argument
assumes that some "quality dramatic or satiric programs on mature
themes" or late-breaking news cannot be presented without
containing patently offensive depictions or descriptions of
~exual or excretory activities or organs. As the plurality of
the Court in Pacifica noted, "a requirement that indecent
language be avoided will have its primary effect on the form,
rather than the content, of serious communication. There are
few, if any, thought~ that cannot be expressed by the use of less
offensive language." 6 Moreover, in addition to the safe harbor
time period, programmers may present their indecent audio or
video fare through multiple alternative media, such as audio and
video .. tapes, cable television, wireless cable or sUbscription
satellite tel~vision services."

31. Furthermore, the suggestion that licensee discretion over
news coverage and "meritorious programs" would be infringed by
extending the hours during which indecent programs are actionable
ignores the rec~iJnized importance of "context" in indecency
determinations. As we have indicated, the subject matter alone
or the use of particular words or phrases does not render

72 Broadcasters note that, according to ratings data, the
audiences for network-affiliated television broadcast stations
and for radio stations drops sharply after midnight. Jg. at 8 n.
3.

73 Broadcasters cite as an example news coverage of an angry
demonstration or a celebrated trial which would lose its
immediacy if not broadcast until many hours after the fact. Id.
at 8.

74 Jg. at 8-9 n. 4. ~ Infinity Reconsideration, 3 FCC Rcd at
931.

75 Pacifica Comments at 7-11.

76 438 U.S. at 743 n. 18.

77 See 1990 Report, 5 FCC Rcd at 5308-09.

78 See Infinity Reconsideration, 3 FCC Rcd at '930.
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material indecent.'9 This argument also disregards the
COItlmission's policy of "giv[ing] weight to reasonable licensee
judgmeicf's when deciding to imposesa:ncticll1s in a particular
case." " Although in exercising its, judgment a licensee is
always subject. to the risk that a complaint could'be fileGi, that
a Cormnission investigation co~ld ensue and that even a ,forfeiture
penalty could be assessed, the licensee is guaranteed the
substantive and procedural safeguards of our ,indecency
enforeement policies and, in rno'stcircumstances, the statutory
rigl,lt tOafl' trial Q& novo in u.s. District Court if it so
de8~res. '" '

32. Notice. The benefit of articulating the 12 midnight to 6
a.m. channeling·approach' as part of our indecency enforcement
policy is that it presents "a clearly-stated position enabling
broadcasters to comprehend what is expected of them and to
conform their conduct to the legal requirement. lla2 Section 16(a)
eliminates the uncertainty of when (possibly) indecent material
can ,be safely aired. Any further uncertainty as to whether a
particular broadcast would be deemed actionable indecency can be
minimiz.edby a licensee's examination of how we have applied bur
generic definition of indecency in past enforcement actions.
Moreover, licensees·are aware that no language or material i8~
se indecent and that ,any ,remaining question as to whether a
certain broadcast would be' subject to possible sanctions will be
ultimately resolved by the Cormnission on a case-by-case basis
whep. W~; consider, inter glig, the context in which the possib+y
indecent, material was broadcast and reasonable licensee
judgments. If, in the licensee's judgment, the material maybe
deemed actionable indecency under our definition and precedents,
the licensee may choose to air it during the safe harbor or
exercise other editorial discretion over the material's form and
content.

33. Accormnodating Public Broadcasters. Section 16(a) provides a
limited exception to the 12 midnight to 6 a.m. prohibition on
indecent broadcasts. "In order to accormnodate public television
and radio stations that go off the air at or before 12 midnight,

79 See,~, King Broadcasting Co., 5 FCC Red 2971 (1990)
(dismissing complaint where ~[a]lthough the program dealt with
sexual issues, the material presented was clinical or
instructional in nature and not presented in a pandering,
titillating or vulgar manner or in any way that we would consider
patently offensive. "). ~ gl§Q Letter to Mr. Peter Branton, 6
FCC Red 610 (1991), appeal pending, No. 91-1115 (D.C. Cir. oral
argument held September 9, 1992) (dismissing complaint against
bona fide news broadcast and stating,: "No terms are ~ ~

indecent, and words or phrases that may be patently offensive in
one context may,not rise to the level of actionable indecency if
used in other, less objectionable circumstances. II) •

80 See ACT I, 852 F.2d at 1340 n. 14; 47 U.S.C. § 503 (b) (2) (D).

81 See 47 U.S.C. § 504~

82 ACT I, 852 F.2d at 1344.
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~ ..
'"

."' ...
, ,

the. FCC" $ enforcementautho~itywi¥ld extenQ. [to) the hour of 10
o'clock p.m. fOr thqse stati.onS."· In bal.ncing the interests
at.stake, it appears reasonable toaftord public broadcasters
that do not opet'ate during the regular sate harbor time period at
least sotne opportunity to air indecent:;. Il\Citerial 'as opposed to
forcing them to exte~d their broadcast day 1?eyond that which is
economically feasible. Congress carved out this exception
apparently as a kindeff "rQughaccommodation" of i~s concerns for
public broadcasters. Congress is entitled to ma~e such
judgments so long as it does not place irstacles intne path of a
person's exercise of freedom. of speech. 1n this case, the
choiceto.prilide a spec'ial a.cco~odation for a nuttlber of public
broadcasters is not unreasonable, Moreoyer, we note that
public stations operate on limited budgets. '

, ,

b,.Adult Ltsteners and. V:!.ewers

34. The safe hq.rbor regulati0nt:l we adopt today do not re~uce t'he
adu1tp9Pifation to seeing or hearing only what is fit for
children. Through Section 16 (a) Congressllas a!firmatively
decided that adults may gain access 'to indecep.t material
broadcast after 12 midnight, when it beUi.eve,s"the rilf of
children in the audience would at 1eas'r be lessened."
Moreover, as we demonstratedin,tne J.9~Q RePR;:t,iIldecent
material is availal,:)le on,media that are lax:gely ,
indistinguishable, from the viewer'S perspective, from broadcast
television, although their charaCi,ristics fClcilitate limiting
access only to consenting adults. Accordingly, we do not
believe that the regulations we adopt today impermissibly
infringe on adults' First Amendment rights.

83 138 Congo Rec. at S7308 (statement of Sen. Byrd).

84 Compare Dp,nd;:idge V, Williams, 397 U.s. 471, 485 (1970).

85 ~ Re9@.n v. Tp,xation with Repres~ntatiQn ot wa.§hingtQu, 461
u.s. 540, 549 (1983).

86 In their comments, Broadcasters note that a niajority of
public television stations go off the air by midnight and that at
lea.st one quarter of pUl;:>lic radio stations end their broadcast
day at or before midnight. Broildcasterts Comments at 18 n.13.

87 ~ Sable, 492 U.S. at 126-27.

88 138 Congo Ree. at S7308 (st:.atement of Sen. Byrd).

89 1~90 Report, 5 FCC Rcd at 5308. While we do not rely on this
fact as' the sole basis for our conclusion that the balancing of
interests directed by Congress is reasonable, we believe, as the
Supreme Court noted in pacitiC;:i, that availability of such
materials through other SOurces isa factor to be considered. ~
Pacifica, 438 U.S. at 750 n. 28; j"g. at 760 (Powell, J.,
concurring) .
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c. Parents·

35. The 12 midpight to 6 a.m. channeling scheme also
accommodates the interests of parents, who are entitled to decide
whether their children should be exposed to indecent materials.
On the one hand, parents who allow their children to have access
to such material may choose to do so through other less pervasive
media or by permitting them to use the broadcast media during the
safe harbor hours. On the other hand, however, the restriction
on indecent broadcasts accommodates the interests of parents who
wish to limit their children's access to indecent broadcasts.

36. The record in MM Docket No. 89-494 revealed that the
pervasiveness and accessibility of television and radio, coupled
with the lack of effective parental control mechanisms, make
parental supervisio~ exceedingly difficult if not impossible for
the average parent. 0 The record also showed that parents'
control of children's television viewing and radio listening
differ~ from parental control of cable viewing and telephone
calls. 1 Technical means are readily available to block
children's access to indecent cable programs and indecent
telephone calls. By contrast, parents cannot rely on technical
devices to prevent children from viewing indecent programs on
broadcast radio and television. We thus concluded that parents
can effectively supervise their children only by co-viewing or
co-listening, or, at a minimum, by remaining actively aware ~f

what their children are watching and listening at all times. 2
However, many concerned parents filing comments in the previous
proceeding emphasized that it is not practical for parents to
exercise this type of control during all times of the day. While
our concerns in this regard have not diminished, as we have
explained, in light of the serious constitutional issues at stake
here and the need to balance all interests, we conclude that the
channeling approach to broadcast indecency enforcement directed
by Section 16(a) is reasonable.

3. Defense to Commission Action

37. In the 1990 Report, we indicated that in enforcing a 24
hour ban on indecent broadcasts we would consider, on a
case-by-case basis, evidence from a station charged with indecent
broadcasting that there was no actual risk that children were in
the broadcast audience in the station's market at the time of the
broadcast in question. 93 We tentatively conclude that we will
continue to afford broadcasters this defense along with the 12
midnight to 6 a.m. safe harbor. We believe that the submission
of market-wide data demonstrating that there is no appreciable
child audience during the relevant time period would raise a

90 1990 Report, 5 FCC Rcd at 5305.

91 Id.·

92 Id.

93 Id. at 5309.
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viable defense to a charge of indecency outside of the safe
harbor.

38. We note, however, that in several instances, parties have
responded to Letters of Inquiry or Notices of Apparent Liability
with data which, they argue, demonstrate that few or no children
were likely to have been listening to their particulaf. station or
program when the alleged indecent material was aired. 4 We
indicated in the 1990 Report that such data is not trstructive
because it does not account for children's grazing. Thus,
until we have been presented with convincing factual evidence
showing that program- or station-specific data is relevant in
view of the grazing problem, we continue to believe that showings
relying on such data would be inadequate as defenses.

IV. Procedural Matters and Conclusion

A. Request for Stay

39. In their comments, Broadcasters have requested a broad stay
of the Commission's indecency enforcement activities pending
judicial review of the new, statutorily mandated lIsafe harbor"
regulations. Specifically, these commenters seek a stay that
maintains the present 8 p.m. to 6 a.m. safe harbor. In addition,
they would have the Commission suspend indecency enforcement·
action against lIprograms with no appreciable child audience" even
if aired outside the current safe harbor.

40. The general factors to be considered in deciding whether to
stay an action are: (1) whether the petitioner is likely to
prevail on the merits of its appeal; (2) whether, without such
relief, the petitioner will be irreparably injured; (3) whether
is~uance of a stay would harm other parties interested in the
proceedinq; and (4) whether such relief is in the pUblic
interest. Jo In this case, Broadcasters have not pleaded these
factors and, in our view, their reasons for granting a stay have
no merit. Moreover, Congress has directed that the regulations
required under Section 16(a) shall become final not later than
February 22, 1993. Under these,circumstances, Broadcasters' stay
request is denied.

94 See,~, Sagittarius Broadcasting Corp., 7 FCC Rcd 6873,
6875-76 (M.Med.Bur. ~992).

95 5 FCC Rcd at 5309. The practice of random tuning behavior,
by which listeners and viewers use the radio or television dial,
or a remote control device, to rapidly tune through the entire
channel menu in a short period of time, is known as "grazing."
Such rapid tuning may not be reflected in a station's or
program's ratings data. IQ. at 5307.

96 Washington MetrQpolitan Area Transit Commission v. Holiday
Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977).
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B. Final Regulatory Flexibility Analysis

41. Need and purpose of this action. The regulations adopted by
this Report and Order are required by Section 16 (a) of the Public
Telecommunications Act of 1992, Pub. L. No. 10~-356,§ 16(a), 106
Stat. 949, 954 (1992). As directed by this statute, the
Commission has adopted regulations that establish the times of
day during which indecent programming may not be broadcast on
radio and television stations.

42. Summary of issues raised by the pUblic comments in response
to the Initial Regulatory Flexibility Analysis. No comments were
filed in response to the Initial Regulatory Flexibility Analysis.

43. Significant Alternatives Considered and Rejected. We have
found that the broadcast indecency channeling program adopted by
this Report and Order most effectively serves the compelling
interest of protecting children from exposure to indecent
broadcast material without intruding excessively on the rights of
those entitled to present or receive such material. We therefore
believe that the means chosen is the least r~strictive available
for the broadcast medium and that other alternatives cannot
effectively further this interest.

C. Ordering Clauses

44. Accordingly, IT IS ORDERED That the comments filed by
Morality in Media ARE ACCEPTED as a permissible ex parte
presentation.

45. IT IS FURTHER ORDERED THAT the stay requested by
Broadcasters IS DENIED.

46. IT IS FURTHER ORDERED That, pursuant to Section 16(a) of the
Public Telecommunications Act of 1992, Pub. L. No. 102-356,
§ 16(a), 106 Stat. 949, 954 (1992), and Sections 4(i) and (j),
303 and 312 of the Communications Act of 1934, as amended, (47
U.S.C. §§ 154(i) and (j), 303, 312), Section 73.3999 of the
Commission's Rules (47 C.F.R. § 73.3999) IS AMENDED, as set forth
in Appendix A, EFFECTIVE 30 DAYS from the date of publication in
the Federal Register.

FEDERAL COMMUNICATIONS COMMISSION

~s~c~
Secretary
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APPJDm'IX A - - AKBNDATORY TEXT

~a~t 73, Chapter I of Title 47 of the Code of Federal Regulations
fs amended as follows:

PART 73 - - RADIO BROADCAST SERVICES
.", I

1. The authority citation for Part 73 continues to read as
follows:

Authprity: 47 U.S.C. 154, 303.

2. Section 73.3999 is revised to read as follows:

§ .73;3999 Enforcement of 18 U.S.C. 1464 (restrictions on
. the transmission of obscene and indecent material) .

(a) No licensee of a radio or television broadcast station
'shall broadcast any material which is obscene.
" (b) No licensee of a public broadcast station, as defined
in 47 U.S.C. 397(6), that goes off the air at or before 12
midnight shall broadcast on any day between 6 a.m. and 10
p.m. any material which is indecent.

(c) No licensee of a radio or television broadcast station
not described in paragraph (b) of this section shall
broadcast on any day between 6 a.m. and 12 midnight any
material which is indecent.
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Com.rnents

The followin.g parties filed·commentson November 6, 1992:

Action for Children r S Televj'sion, American Civil Liberties Onion,
Assqciation of Independent televtsion Stations, Capital
Cities/ABC, Inc, CBS, Inc;, Fox Television Stations, Inc.,
Greater Media, Inc., 'Infinity Broadcasting corporation,
Motion Picture Corporation of America, Inc., National
Association oe BJoadcasters, National Broadcasting Co.,
Inc., National Public Radio, People. for theJUl\eriC9-n Way,
Post-Newsweek Stations, Inc., Public Broadcasting SerVice,
Radio-Television NewS Directors Association, The ~eport;ers

Committee for Freedom of the Press, and Society of
Professional J~urnalists ("Broadcasters").

Bonneville International Corporation ("Bonneville").

Infinity Broadcasting Corporation ("Infinity").

The Pacifica FOl.lPdatioo, Nq,t:lonal Federatioq of Corpmunity
Broadcasters, American Public Radio, National Association
of College Broad~asters, and PEN American Center .
( "Pacifica") .

Other Submissions
__,1,

Letter from Jill K. Ferlita, received October 22, 1992.

Letter from Americom Broadcasting, received November 9, 1992.. ,. ,

Morality in Media comments, received December 4, 1992.

Reply Comments

No reply comments were filed.
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A'I,lg.ienc§lEst;~mA;e.1 ,fQrAU"BlcaiQ ;;~4j;iQPII ~fi"'Qt;1A Dl¥RA&,1;

Est~~atre4 tot~l population cit cbilclr~{ag'8U-l.'): 29,2-54,000

Chil~r.n
6 a,m: t9~2 migniqbt (12~17)

Average quarter-hour 2;4371°90
AveragePQe day cume :!o6, 638, OM
sevenda:y."eekly· cume 20,l.4$,000

§ a,m, to;J.Q A~m, .

Average qua;r:t\1lr-hour 2,442,000
Average one day Cume 10,190,000
Seven day weekly cume 18,301,000

1Q A,m, to ~ R'~'

P_roentage of
,All ¢}l:i.ldren

12.0'
, 8~.2
99.5

12.1
,SO.3
90.:4

'1'ota1,
~r$onfill(121")

29;513,000
1S'1, 622,000
1,90,; 105,000

38,454,000
107,081, 000
1'3,1l~,000

Children ali! t
of 'rotal Aud,

~L2

11,0
3,0.6

6.4
9.5

10.6

.
Avera~e quarter~hour

Average one day cum.
Seven day weekly cum,

3 p,m. to 7 p.m.

1,891,000
,,072,OOQ.

1',318,000

g,.3
H.9
85,5

~.5, 595 ,000
85,"05,000,

167,36',000

5.3 '
8.3

10.3

Average quarter-hour 2,815,000
Average one day c~ 9,19~,QO~

Seven day weekly cume,18,427,OOO

7 p.m. to 12midnighl;

Average quarter-houjt'2,677,OOO
Average one liay cume 9,244,000
Seven day weeklY Cume 17,923,000

:1,2:00 midnight ~2 6:00 ,.p1.

Average qullrter-hour 716,000
Average one day cume 3,~33,000

Seven day weekly cume 10,896,000

13.9
45 .• ,
91.0

13.2
45.6
88.5

,3.5
17 .•
53.8

30,191,000
86,10~,OOO

.164, "1,000

lS,~49,000

54,850,000
130,550;000

6,960,000
35,432,,000
86,313,000

9.3
10.7

'11.2

10,3
10.0
12.6

Source: RADAR 38, Fl;Lll 1988, Vol. :I. at 1, file4 ,in MM POCket t{o. 89-494,
January 26, 1990,
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